IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.918 TO 920 OF 2010

DIST : SATARA
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ORIGINAL APPLICATION NO.918 OF 2010

Shri Subhash Balwantrao Gaikwad,

Ex-Junior Assistant, Working under

)
)
General Manager, District Industries )
Centre, Satara and residing at 18, More )

)

Colony, Satara 415 002. ...Applicant

Versus

1.  The State of Maharashtra.
Through the Secretary,
Ministry of Industries, Energy &
Labour Department, Mantralaya,
Mumbai - 400 032.

[ A . T )

2.  The General Manager. )
District Industries Centre, Satara. )...Respondents

WITH

ORIGINAL APPLICATION NO.919 OF 2010

Mr. Shivaji Tatu Waydande )

(Since deceased through his legal heirs))

TR



1. Smt. Lata Shivaji Waydande (Wife), )

2. Deepak Shivaji Waydande (Son), )

3.  Sushil Shivaji Waydande (Son), )

4.  Mrs. Manisha Nitin Kaldive (daughter)

All residing at R/at 432, Shanivar Peth, )

Satara — 415 002. )...Applicants

Versus
1. The State of Maharashtra & Anr. )...Respondents
WITH

ORIGINAL APPLICATION NO.920 OF 2010

Mr. Mohan Parshuram Shinde. )
(Since deceased through his legal heirs))
Ajay Mohan Shinde (Son), )
Nilkantha Mohan Shinde (Son), )
Sanjay Mohan Shinde (Son), )
Jayshree Mohan Shinde (daughter) )

ook

Rajeshree Mohan Shinde (daughter) )
All residing at R/at 311, Malhar Peth, )
Satara — 415 001. )...Applicants

Versus

1. The State of Maharashtra & Anr. )...Respondents

Shri M. Agavekar, Advocate for Applicants.

Y //

'




Shri K.B. Bhise with Mrs. A.B. Kololgi, Presenting Officer
for Respondents.

P.C. : R.B. MALIK (MEMBER-JUDICIAL)
DATE : 08.08.2015
JUDGMENT
1. These three Original Applications (OAs) can be

disposed of by this common Judgment. The relief herein
sought relates to the pensionary benefits in the context
inter-alia of Rule 67 of the Maharashtra Civil Services

(Pension) Rules, 1982 (Pension Rules hereinafter).

2. The original Applicants in OAs 919/2010 and
920/2010 passed away pending OA and their heirs and
LRs have been impleaded hereto. The Applicant Mr. S.B.
Gaikwad in OA 918/2010 came to be appointed as Junior
Clerk through Zilla Parishad, Satara on 5.7.1963. The
deceased original Applicant Mr. S.T. Waydande in OA
919/2010 came to be appointed as a Peon on 20.4.1965
through Z.P. Satara at Government Tanning Centre,
Satara. The deceased original Applicant Shri Mohan
Shinde in OA 920/2010 came to be appointed as a Skilled
Worker on 1.1.1966 through Zilla Parishad, Satara at
Government Tanning Centre, Satara. The basic facts are
similar, and therefore, I shall now treat the 1st OA
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No0.918/2010 as a representative OA. However, the
conclusions herein drawn and the directions, if any, given
would benefit the heirs and LRs of the two deceased

original Applicants as well.

3. The Applicant having been appointed on
5.7.1968 as Junior Clerk through Zilla Parishad at the
Government Tanning Centre as a State Government
employee continued as such till 31st December, 1978. By a
G.R. of 25th August, 1978, this Centre at Satara came to be
transferred to Maharashtra Small Scale Industries
Development Corporation (MSSIDC) with effect from
1.1.1979. ‘Thereafter, it was permanently transferred to
Labour Industrial Development Corporation, Maharashtra
(LIDCO). With effect from 1.1.1979, all the posts under the
said Centre came to be abolished and the services of the
employees including those involved herein came to be
transferred to the Government. They were treated as
retired w.e.f.31.12.1979 and with effect from the next date
without any break, they went on the Establishment of
LITCO. They retired on various dates and the one in the
representative OA retired on 28.2.2006.

4, Then there is a reference to a Circular issued by

the Deputy Director of Industries, dated 14.10.1981, which



is at Exh. ‘A-2’ (Page 7 of the Paper Book (P.B)). That

Circular was issued to the Regional Deputy Director of
Industries, Pune and Nashik Divisions regarding transfer
of the Government Tanning Centre, Satara, as already
discussed above. It was mentioned therein that the
request of the concerned employees for higher pay scales in
accordance with the admissible pay scales for the Z.P.
employees could not be granted. The un-numbered Para 2

needs to be reproduced which [ do hereby do.

“Further Government has also informed that it
has decided that the pay of the employees
appointed by the Zilla Parishad should be
protected in the corresponding posts & pay
scales on their transfer to the state sector. No
repatriation order in respect of staff recruited by
the Zilla Parishad are necessary. In accordance
with the provisions of second proviso to sanction
242 A of the MZP & P.S. Act 1961 (Maharashtra
Act No.V of 1962) read with Government
notification I & L.D.No. CCT-1063/46888/Ind-II
dt. 27-8-70, the services rendered by the persons
appointed by the Zilla Parishad, Satara shall be
deemed to be service under the State

Government.”
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5. It is, therefore, very clear that the services
rendered by the employees like the present Applicants in
Z.P. would be deemed to be service under the State

Government.

6. It is the case of the Applicant that though he had
been declared as a retired Government servant w.e.f. 31st
December, 1978, no pensionary benefits were granted to
him, and therefore, he made a complaint to the Lok
Ayukta. Pertinently, however, in Para 3 of the Affidavit-in-
reply of the 2nd Respondent filed through Smt. M.M.
Chavan, In-charge General Manager, DIC, Satara (Para 3),
the service rendered by the Applicant under the Z.P. was
treated as Government service for which the pension had
been made admissible as per the G.R. of 14.6.1979 which
is at Exh. ‘R-1’ (Page 24 of the P.B.). Condition No.3 (viii)
from that G.R. is emphasized to buttress the case of the
Respondents that, that liability of the Government payable
after the final retirement from NITCO. There was a
provision therein that for the service rendered under the
Corporation, the staff employed by NITCO like the present
Applicants should be asked to exercise option as to
whether they would like to continue on pension and

General Provident Fund Scheme or Contributory Provident



Scheme of the Corporation. According to the Respondents,
the Applicant had been granted pension as per the details
mentioned in Para 3.1 of the Affidavit-in-reply. Now, in her
own way, the deponent of the Affidavit-in-reply accepted
the fact that the Applicant had not been given opportunity
to exercise the option above referred to. But according to
her, the Applicant sought the benefit of Contributory
Provident Fund Scheme for which a document is annexed
at Exh. ‘R-3’ (Page 30 of the P.B.). Thereby the NITCO
informed the Deputy Director of Industries that they had
cleared all the dues of the Applicants and nothing had

remained outstanding.

7. I must, however, make it very clear at this stage
itself that regardless of whatever order is made hereon,
there would be no question of double payment under the
same head, if any, and this fact will have to be taken intc
consideration while working out the admissible and

payable dues to the Applicants.

8. The Applicant in Para 5 has referred to the case
of what he considers to be similarly placed personnel S/S

H.R. Kadam, M.M. Mukane and J.D. Durge. There is also

a reference to the case of one Shri L.D. Unavane. Now,
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these averments are made in Para 5 of the OA and in Para

2 of the reply, these contents are admitted.

9. In so far as the similarly placed persons aspect of
the matter is concerned, an important communication
dated 5th February, 2009 is at Exh. ‘A-5’ (Page 10 of the
P.B.). It is addressed by Industries Centre, Bombay to the
Government in Industries, Energy and Labour Department.
This communication in Marathi at this stage itself needs to
be somewhat closely read. It would appear therefrom that
the pension matters of the Applicants came to be
submitted to the Accountant General for sanction. Certain
clarifications were sought by the Accountant General and
the same came to be given thereby. The fact with regard to
the earlier events upto 1.1.1979 have already been
discussed above. It is then mentioned that during that
period, in the Tanning Centre, Satara, there were 7
persons out of whom, three came to be appointed through
the Government. They were S/S H.R. Kadam, M.M.
Mukane and J.D. Durge. Those appointed from the Zilla
Parishad were the three employees herein involved and one
Shri L.D. Unavane. It was then mentioned that the above
referred personnel were asked to give their option as to
whether they wanted a lump sum one time amount or the

pension as admissible post retirement from NITCO. S/S
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H.R. Kadam, M.M. Mukane and J.D. Durge had accepted
the first option and taken the benefit of pension also. Now,
it needs to be noted that at the time of the arguments, it
was clearly admitted as indeed in the Affidavit-in-reply that
the NITCO did not take option from the Applicants. The
learned Advocate for the Applicants admitted, however,
that his clients have taken the benefit from NITCO.
Proceeding further in the matter of reading Exh.’A-5’, it
was clearly mentioned therein that Shri Unavane and the 3
Applicants therein involved were not given the opportunity
to give options. It was also clearly admitted that S/S H.R.
Kadam, M.M. Mukane and J.D. Durge got the benefit of
both the emoluments from NITCO as well as pension.
These 3 employees were grouped in Marathi ‘sU of that
letter and now let me reproduce a passage in Marathi

verbatim.

‘@i (1) ad" (A) Refid 9pe Dot Jd wetar-Aian (F2o
ARTD fergerat 3 watardt @ fiegt uftwe frgaa ¢ wetad Raiw 09,
09.9%199 URJA fcT8®IAe ~Ia WERR 4o AHGA Sact. = (31)
Aellel Bt forgara watal-2ien Aailergdtd enst @ AaPrad siaz
A Y AR AqAr AH 3 Ao BRR Psidiat 3Ra. adle
UHID QAD HHA - [HeBIeR GBY sl Yt cisngl s
Teatan 3t Fotegt uRwaegs Prgad snatea watat-aitat 9) <. i
0.2, Betel DA Al A1 BT, Hs Aieness Fetics. 6.
09.9%%0 TN U 3151 Hetl gial.”

The said letter then concluded as follows (in Marathi):

T
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“a1 gaszolt 9) it AR .BR, Haa R ) R, vAHL DB,
fafrs 3) R v aedzR, g @ foeg uRwe fergEd
GHA-Tie R 99.05.90% = It feotamed fawed IwE
Helt 2w 3netelt A, asnfu, foeg tRwdwga orgaa shcten 9)
. vt &t 3=, itz Az g fvedaemga, Jategda feEaR
FECIAMA, HIZ ARG AMAH AdileAgell deel FAoR BT
A 3R (Ua Ssclt 230R). cngam Adsh R pAdL.RiR, B
BHEFOTR, AN TEEaE, Atw, v A amdd, BuEd @
HAA-A A fAsdlAen Adga Aafagd Aelcn Aol
arAuRge Aattgdas Rem-m 3@ awAvast wks Egd
das fHowrnd sda-amwmss e awnaEa FaE Fed 20
N@UD R, AT HGT BAA-AHSA 30l faehen v
Ry Gebila dea AR wa-Alen S ITHA VIS AlRAD
fergdidas s dida. 3teen FeR wa-Aie fgdidden vast
Sles DA INCHA 3. g HHAR! Je-&F ALt A gl [dbeq
o B0 & T e 3ngda (o) T ANEBRE AAtE Al
YRl QTR FZATUR, HAZ Al Hosaul NAWTSD R
AWE AG|AA HIAZ Al Besanl ALAH IHcA AT
FEATUG s A faties 2Q.0%.200(9 A WIEAR ARTAEI 10
FARERAWA FHTF Afel Hasavid At 2 {detedl.”

10. The above discussion, therefore, would make it
very clear that S/S H.R. Kadam, M.M. Mukane and J.D.
Durge were similarly placed, but they were given both the
benefits. If the record is anything to go by, it is absolutely
clear that the Applicants will have to be placed at par with
them. There is nothing to place the Applicants at a
disadvantageous position because post 1981, all of them

should be at par.

11. Now, having entered this factual finding, I may to
the extent necessary now refer to Rule 67 of the Pension

Rules. The relevant sub-rule is Rule 67(1)(d).

<
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“67(1)(d) : The pro rata pension, gratuity,
etc., admissible in respect of the service rendered
under Government would be disbursable either
from the earliest date from which the
Government servant could have been retired
voluntarily under the rules applicable to him or
from the date of absorption in the concerned

organization, whichever is later.”

12. In the present context, the Applicants after
completing 20 years service would have retired on 4.7.1988
and if the date of absorption is taken into consideration,
that date would have been 1.1.1979. In the prayer clause,
apart from the declaration, etc. what in effect is sought is
to the entitlement of pensionary benefits from 1.1.1979 or
5.7.1988. Now, the last three words of this particular
clause are, “whichever is later”, which would mean that the
entitlement should be from 5.7.1988. That is the prayer of
the Applicants also though in alternative. However, Mr.
Agavekar, the learned Advocate for the Applicants referred
me to Vasant G. Chandan Vs. State of Maharashtra,
1996 IT CLR 1053 (SC). That was also a case that went to

the Hon’ble Supreme Court from our State. The employee

concerned was a Peon-cum-Watchman, who was initially

S
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appointed on 1st April, 1957 in Hyderabad Agricultural
Committee and post reorganization, he joined the services
of Krishi Utpadan Bajar Committee, Jalna and retired on
1.4.1991 after 35 years of service. His qualifying service
was computed from 1st October, 1969 while he claimed it
from 1st April, 1957. The only reason why that was denied
to him was that he started contributing towards Provident
Fund from that particular date. There was a pension
scheme which governed the matter of pension in that
particular matter. Clause 23 thereof was quoted in Para 3
of the Judgment by the Hon’ble Apex Court. The two dates
from which the later one was made applicable was the
date, he took charge of the post of first appointment or the
date, the employer started deducting the Provident Fund
contribution. Very pertinently, it would appear in that
case, the PF contribution would have started only in 1969
on account of transfer of service above discussed. It was
held by Their Lordships that as between the two by reading
later as earlier, the more beneficial of the two courses of

action should be adopted.

13. Now, here, we are governed by the Rules framed
under the proviso to Article 309 of the Constitution of India
and on the peculiar facts hereof, as already discussed

above, the Applicant has received the one time emoluments
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from NITCO as well and most importantly, here even the
Applicant, may be because of that very reason or whatever
has claimed the benefits either from 1988 or 1979. In that
view of the matter, therefore, applying the principles in

letter and spirit of Vasant Chandan (supra) to the present

matter, the strict interpretation and reading the word,
“later as later will have to be made”. After-all, in these
matters, the governing instrument which is the Pension

Rules herein was the scheme in Vasant Chandan (supra)

are decisive. They will have to be construed in the light of

the prayer clause though in alternative.

14. Mr. Agavekar also referred me to Dr. Uma

Agarwal Vs. State of UP, 1999 (2) L & N 651 SC where

Their Lordships were pleased to severely deprecate practice
of needless delay in the matter of granting pensionary
benefits to the retired employees and laid down the need to
grant interest on the unpaid amount in the event of

needless protraction in the pensionary benefits.

15. Having discussed the various aspects herein
involved, I find that, it appears that as far as Mr. Unavne is
concerned, his pensionary matter has been cleared by the
Principal Accountant General, Maharashtra. A document

in that behalf is at Exh. ‘R-2’ (Page 28, dated 3.3.2016).

7
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16. The upshot, therefore, is that the Applicant as
well as the deceased Applicants would be entitled to the
relief with effect from the date, they would have completed
20 years of service from their first appointment in Zilla
Parishad. The Respondents are directed to re-work out the
case of the Applicant Shri S.B. Gaikwad and the deceased
Applicants S/S S.P. Waydande and M.P. Shinde and at
that time take into consideration also the effect of the
amount, if any, already paid by NITCO to the said
Applicants and its effect, if any. Compliance within three
months from today. The OAs are allowed in these terms

with no orders as to cost.

Y

Sd- A~ oS Vs
(R.B. Malik)

Member-J
08.08.2016

Mumbai
Date : 08.08.2015
Dictation taken by :

S.K. Wamanse.
E:VSANJAY WAMANSE\JUDGMENTS\2016\S August, 20164\D.A.918.10 & Ors.w.8.2016.doc
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